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PROCEEDI NGS

CHAl RAMOVAN MARTIN:  We're here this
nmorni ng i n Docket DT 20-111, which is
Contast's Petition for Resolution of Dispute
and for Declaratory Ruling. | need to make
sone findings required for renote hearings.

As Chai rwoman of the Public
Uilities Commssion, | find that due to the
St at e of Energency decl ared by the Governor
as a result of the COVID 19 pandem c, and in
accordance with the Governor's Energency
Order No. 12, pursuant to Executive --
(connectivity issue)

(Court Reporter interrupts.)

CHAl RA\MOVAN MARTI N: Let's go off

t he record.
(Pause i n proceedi ngs)

CHAl RWOVAN MARTIN: Al right.
Back on the record.

Pursuant to Executive O der
2020-04, this public body is authorized to
meet electronically. Please note that there
is no physical location to observe and |isten

cont enporaneously to this hearing which was
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aut hori zed pursuant to the Governor's
Enmergency Order. However, in accordance with
t he Energency Order, | amconfirmng that we
are utilizing Wbex for this electronic
hearing. All nenbers of the Comm ssion have
the ability to communi cat e cont enpor aneously
during this hearing, and the public has
access to contenporaneously listen and, if
necessary, participate. W previously gave
notice to the public of the necessary

i nformation for accessing the hearing in the
Order of Notice. |If anyone has a problem
during the hearing, please call
(603)271-2431. In the event the public is
unabl e to access the hearing, the hearing

wi || be adj ourned and reschedul ed.

Ckay. W have to take a roll cal
attendance. M nane is D anne Martin. | am
t he Chai rwoman of the Public Uilities
Comm ssion, and | am al one.

Conmi ssi oner Bail ey.

COW SSI ONER BAI LEY: Good nor ni ng,
everyone. Conmm ssioner Kathryn Bailey, and I

am al one.
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CHAl RWOVAN MARTIN: Al right.
Let's take appearances, starting wth M.
Cei ger.

MS. CGEl GER:  Yes, good norning,
Chai rwoman Martin and Conmi ssioner Bail ey.
I*'m Susan Geiger fromthe law firmof Or &
Reno, and | represent Contast of Mai ne/ New
Hampshire, Inc. And with ne virtually on
behal f of Contast today are Attorney Sharon
Webber, Attorney Jay Irel and, and Contast
Wtness Terry OBrien. And for non-active
partici pants on behalf of Contast are Stacy

Par ker, Janes Wiite and Andrew Fi sher. Thank

you.
CHAl RA\MOVAN MARTI N: Ckay. Thank
you.
M. MHugh.
MR. McHUGH: Good norni ng,
Chai rwoman Martin, Conmm ssioner Bailey. |I'm

Attorney Patrick MHugh, representing

Consol i dat ed Conmuni cati ons of Northern New
Engl and Conpany, LLC. Wth ne today are
Attorney Sarah Davis and Wtness d en

Four ni er of Consol i dated Comuni cati ons LAG
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For the court reporter, when we
refer to "LAG " it's capital L-A-G and it
stands for licensed adm ni strati on group.

Thank you.

CHAI RA\MOVAN MARTI N: Ckay. Thank
you.

And M. Wesner.

MR. WESNER  Good nor ni ng,

Commi ssioners. David Wesner, attorney for
Commi ssion Staff in this matter. And with ne
virtually is Kath Miul | hol and, director of the
Regul atory | nnovation & Strategy D vision at
the Conm ssion with responsibility for

t el ecommuni cations natters.

CHAl RA\MOVAN MARTI N: Ckay. Thank
you.

All right. | have Exhibits 1
t hrough 28 premarked -- prefiled and
premarked. And have the parties stipul at ed
to the adm ssion of 1 through 23 as full
exhi bi ts?

MS. GEICER Yes, | believe that's
correct.

MR. McHUGH: Consol i dated agrees.

[ DT 20-111] {ADJUDI CATORY HEARI NG [ 12- 09- 2020]
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WITNESS: TERRENCE O'BRIEN]

10

CHAl RWOVAN MARTIN:  And M.

W esner, did you have any position on that?

MR WESNER  There's no objection
to adm ssion of 1 through 23.

CHAI RWOVAN MARTI N Ckay. So those
Exhibits 1 through 23 are admtted as full
exhibits. | understand there wll be sone
debat e over 24 through 28, and we can take
that up at the tine.

Any other prelimnary matters
bef ore we hear fromthe w tnesses?

[ No verbal response]

CHAl RMOVAN MARTIN:  Ckay. And are
we proceeding with a panel, or are we going
i ndi vidually by party?

M5. GEIGER: | woul d propose that
each party puts their own witness on. There

are just two wtness, to ny know edge, in

t his case.

MR McHUGH: | agree.

CHAl RAMOVAN MARTI N: Ckay. Then
that's what we'll do. W'Il start with the

Contast W t ness.

Ms. Robidas, if you could swear in
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M. O Brien.

(VWHEREUPON, TERRENCE O BRI EN was dul y
sworn and cautioned by the Court
Reporter.)

TERRENCE O BRI EN, SWORN
CHAl RWOVAN MARTI N: Ckay. Ms.
Cei ger.
DI RECT EXAM NATI ON

BY Ms. CElI GER

Q

Q

M. OBrien, could you pl ease state your nane
and spell your last nane for the record.

My nane is Terrence O Brien. O apostrophe,
B-R-1-E- N

Thank you. M. O Brien, what is your

busi ness addr ess?

My busi ness address 55 Executive Drive,
Hudson, New Hanpshire, 03051.

By whom are you enpl oyed, and what position
do you hol d?

I *' m enpl oyed by Contast Conmuni cati ons Cabl e
LLC. | hold the position of director of
Construction, Planning and Design for the

G eater Boston Region. It covers --

M. OBrien, could you please provide a brief
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summary of your background and experi ence.
Yes. |'ve worked for conmmuni cations
conpani es since 1992, primarily in the
construction-rel ated positions. | began ny
career as a cable television |lineman, was
pronbted to construction supervisor at

Conti nental Cabl evi sion, which was then
succeeded by Medi aOne and then by AT&T
Broadband. | was a constructi on nmanager at
Wavegui de, I ncorporated in 2001 to 2005. 1In
2005 | joined Contast as a project
coordinator, with responsibility for
constructi on, nmai ntenance, restoration and
docunentation of all outside plant activity
within the Geater Boston area. | assuned ny
current position of director of construction
for the G eater Boston region in 2016. |
served in the United States Marine Corps for
five years and have taken under graduate
courses at Fram ngham State. |'m a nenber of
t he Soci ety of Cabl e Tel evisi on Engi neers.
M. OBrien, what are your responsibilities
at Contast as director of construction?

| have supervisory responsibility for all
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WITNESS: TERRENCE O'BRIEN]

commercial, residential, network construction
projects within the G eater Boston region. |
manage a staff of 81 construction, planning
and desi gn enpl oyees, as well as a contractor
work force with 22 project coordinators. |
work with the sal es and busi ness | eadership
to support all construction and expansi on
initiatives, including site discovery,

busi ness case preparation, acceleration and
conpl eti on of broadband constructi on.

Rel evant to the issues in this docket, |
supervi se and assi st Contast enpl oyees and
contractors with issues concerning the
construction, installation and mai ntenance of
aerial pole line attachnents, risers and
conduit, as well as issues related to pole

| i censi ng.

And M. O Brien, | believe you nmentioned the
Greater Boston region a couple of tines.
Coul d you pl ease say whet her that region

i ncl udes New Hanpshire?

Yes. The Greater Boston region covers 80 New
Hanpshire comunities, as well as 203

Massachusetts communities, and 15 conmmunities

13
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in the state of Maine.

Thank you. Now, M. O Brien, are you
famliar with the petition filed by Contast
in this proceedi ng whi ch has been nmarked as
Exhi bit 17

Yes.

And are you the same w tness who submtted
prefiled rebuttal testinony in this docket,
dat ed Novenber 23rd, 2020, which has been
mar ked as Exhi bit 147

Yes.

Do you have any corrections or updates to
your prefiled rebuttal testinony?

No.

And if you were asked the sane questions
contained in your prefiled rebuttal testinony
t oday under oath, woul d your answers be the
sane?

Yes.

And coul d you pl ease provide a brief sumary
of the petition and your rebuttal testinony.
The petition describes a situation in

Bel nont, New Hanpshire that occurred | ast

year. Contast was seeking to run a line
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aerially on poles that are jointly owned by
Consol i dated and Eversource. Contast applied
to Consolidated for pole attachnent |icenses
on several poles in Belnont, including three
consecutive poles |located in the town
right-of-way. During the joint survey of the
pol es, Consoli dated representatives i nforned
Contast representatives that there was

i nadequat e space on the m ddle pole, and the
m ddl e pole could not be replaced with a
taller pole due to the high-tension overhead
facilities that cross over the pole line. To
resolve this problem Contast proposed to
install a riser on the first of three poles
to bring Contast's aerial plant down to an
under ground conduit that Contast woul d bury
in the public right-of-way. The conduit
woul d bypass the inaccessible m ddl e pole and
go directly to the third pol e, where anot her
Contast riser would rise up and connect
aerially for the continuation of the pole
line. This is a standard industry practice

t hat Contast uses routinely to resolve

simlar circunstances around the country,
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i ncludi ng i n New Hanpshire.

Consol i dated did not accept Contast's
proposed sol ution. Consolidated inforned
Contast that Consolidated' s policy prohibits
Contast frominstalling conduit between two
Consol i dated pol es. Consolidated indicated
that if Contast required connection between
two Consol i dated pol es, Consoli dated mnust
pl ace a conduit at Contast's expense and then
| ease the Consol i dat ed- owned conduit back to
Contast. In the alternative, Consoli dated
woul d al l ow Contast to install the conduit,
but Contast would then have to turn ownership
of the conduit over to Consolidated and | ease
t he conduit from Consol i dat ed.

Contast applies for riser |licenses for
t he two Bel nont pol es, but Consolidated did
not grant those |licenses, even though the
pol es don't have any other risers on them and
coul d easily accommobdat e Contast ri sers.

Ever source, however, did grant the |icenses
to Contast for those two pol es.

In ny many years of experience, | have

not heard about Consolidated's policy. |
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have not encountered a situation where a
policy was invoked to prevent Contast from
attaching its own risers to poles and
installing Contast's own conduit between
them |In ny experience, and consistent with
New Hanpshire's rul es, pole attachnent

| i censes are granted or deni ed based upon
whet her the particular poles in question can
accommobdat e the attachnent based on capacity,
safety, reliability and engi neering concerns.
In ny experience, pole attachnent |icenses
are not deni ed based on a general policy that
does not consider the specific circunstances
and use.

As | note in ny rebuttal testinony,
despite Consolidated's policy, Consolidated
actually granted Contast riser |icenses for
two Consolidated poles in Rochester, New
Hanmpshire that are on either end of a
Contast - owned condui t.

COWM SSI ONER BAI LEY: Excuse ne,
M. OBrien. | think --
We | ost you, Chairwoman Martin, for

a second. Are you there?
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CHAl RAMOVAN MARTIN: | am here. |
actually -- off the record for a m nute.

(Di scussion off the record.)

CHAl RAMOVAN MARTI N: Back on the
record.

Ckay. M. O Brien.
Consol i dated actually granted Contast ri ser
| i censes for two Consolidated poles in
Rochester that are on either end of a
Contast - owned condui t.

My rebuttal testinony and photographs
submtted with it also describe a situation
i n Londonderry, New Hampshire, where a third
party, FirstLight, has attached its risers to
two Consol i dated poles and install ed
under ground conduit in the public
ri ght - of -way between those pol es.

In addition, ny rebuttal testinony
responds to statenents in M. Fournier's
prefiled testinony that | disagree with. For
exanple, it is ny opinion that the
install ation of Contast risers on Bel nont
pol es woul d not pose any safety or clinbing

I ssues to enpl oyees who need to work on those
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pol es. The Belnont poles are easily
accessible fromthe street via an aerial lift
or a | adder; there would be no need to clinb
them Even if the poles had to be clinbed,

t he presence of a single Contast riser would
not interfere with industry clinbing space
standards and woul d not inhibit or prevent
Consol i dated or other attachers from
accessing their facilities. As indicated in
my rebuttal testinmony, in ny experience, the
Bel nont pol es coul d accomopdate at | east four
or five risers wthout posing any safety or
clinmbing issues.

Even t hough Contast has found an
alternative solution here, we expect to
confront situations simlar to Bel nront as we
build out our network to serve custonmers in
ot her New Hampshire | ocati ons and expand
br oadband service. Contast is chall enging
Consolidated's policy because it disrupts and
del ays Contast's network constructi on.

M. OBrien, is there any additiona
information that you'd like to present to the

Comm ssi on?
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M5. GEICERT M. OBrienis
avai | abl e for cross-exam nati on.

CHAl RWOVAN MARTI N Ckay. M.
McHugh.

MR. McHUGH: Thank you, Chairwonan
Martin. At this tinme, however, | have no
questions for M. O Brien.

CHAl RAMOVAN MARTI N: Ckay. Thank
you.

M. Wesner.

MR WESNER | have no questions
for M. OBrien either.

CHAl RAOVAN MARTI N:  Ckay.

Conmi ssi oner Bail ey.

COWM SSI ONER BAI LEY: Thank you.

| NTERROGATORI ES BY COWM SSI ONERS:

BY COVM SSI ONER BAI LEY:

Q

M. OBrien, in the exanple that you
referenced in Rochester, is that in any way
different than the exanple in Belnont? |Is
there one pole that the conduit bypasses? |Is
t here several poles? Can you give ne a

little nore i nfornati on about that?
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Yes, Madam Conmm ssioner, it is alittle bit
di fferent, whereas in Rochester, on Chest nut
H 1l Road, we transitioned from overhead to
under ground to go under a hi ghway, where al
facilities went underground. Atlantic

Br oadband, FirstLight, Consolidated,

Ever source, everybody went underground. W
did the sane to get under the highway, and

t hen we rose back up for the continuation of
t he overhead facilities. 1In Belnont, it's a
hi gh-tension |ine where the pol es existed.
But the poles could not be repl aced because
t hey woul d encroach on the hi gh-tension
lines. So we had proposed to go under ground
to mtigate that.

So in Rochester, you go from-- you go

bet ween two consecutive poles, but the
facility crosses the highway; is that right?
The facilities go -- it's an overpass, so the
facilities go underneath the bridge and then
ri se back up.

Are the two pol es consecutive?

Yes.

Ckay. And --
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CHAI RNWOVAN MARTI N: Conmi ssi oner ?

COW SSI ONER BAI LEY:  Yes.

CHAl RWOVAN MARTI N: Coul d |
i nterject one question on that as a
foll ow up?

COW SSI ONER BAI LEY:  Sure.

CHAl RAMOVAN MARTIN: I n Rochester,
M. OBrien, did each entity install its own
condui t ?

THE W TNESS: Yes, Madam
Commi ssi oner .

CHAl RMOVAN MARTI N Ckay. Thank
you.

COW SSI ONER BAI LEY:  Thank you.
That was ny followup we that | was -- that |
lost in ny head for a second. Ckay.

BY COVWM SSI ONER BAI LEY:

Q Did you say that in Massachusetts, Verizon
has a simlar policy or does not have a
simlar policy?

A | didn't say either way, Madam Conm ssi oner.
But | am not aware of any policy as such in
t he state of Massachusetts.

Q Ckay. Thank you. That's all | had.

22
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You' re wel cone.
(Connectivity issue)
(Pause i n proceedi ngs)

CHAl RMOVAN MARTIN:  1'll try again.

BY CHAI R\OVAN MARTI N:

Q

M. OBrien, you nentioned that the poles
were jointly owed by Eversource as well; is
that right?
Yes.
And | heard you testify that Eversource
granted approval. |Is that right?
Yes.
In scenarios like this where the pole --
(connectivity issue)

(Court Reporter interrupts.)
In scenarios like this, where the poles are
jointly owned, do you need approval from both
pol e owners? Can you explain how that works?
Yes, we do need approval from both pole
owners. W need to get |icenses from bot h.
The way that it works, at a high level, is
j oi nt surveys are conducted by
representatives of the pole owners and the

applicant. In this case, there was the
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Consol i dated representati ve, an Eversource
representative and Contast representatives.
What happens is they go out there and
t hey do joint surveys, where they | ook at
every single pole and they di scuss every
single pole and they inspect every single
pole. They | ook for safety, they | ook for
cl earance, they | ook for decay, they | ook for
age, any sort of existing violation, and then
t hey negoti ate each pole. And the
negoti ation can include a sinple conversation
on site saying this pole | ooks good or this
pol e needs replacenent, Contast needs to
raise this line, lower this line, and then
t hey deternm ne who is responsible for the
costs of each one. Once those results are
conpi l ed and put together by the pole owners,
they in turn send them back to the applicant
for make-ready. There may be nmke-ready
paynents that are needed. They nmay say these

four poles don't need make-ready. So they

send a very detailed list. It's a Form3
that the parties | ook at. If we agree to it,
we pay it. W cut a check and we pay it. |If

24
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we don't agree to it, if we have a question
about a pole, we take that offline and we all
di scuss that particular pole anongst each
other until we resolve it.

COWM SSI ONER BAI LEY: Madam Chai r,
can | ask a followup on that, please?

CHAI RMOVAN MARTI N Yes, go ahead.
| apol ogize. M conputer froze for a m nute.
Go ahead.

COWM SSI ONER BAI LEY: M. O Brien,
does Eversource have different standards for
safety, reliability, capacity and generally
appl i cabl e engi neeri ng purposes that you know
of ?

THE W TNESS: No, nmm'am Not t hat
' m awar e of.

COW SSI ONER BAI LEY: Ckay.

Thanks.

BY CHAI RAOVAN MARTI N:

Q

M. OBrien, can you explain your

under st andi ng of why -- (connectivity issue)
(Court Reporter interrupts.)

-- why Consolidated did not permt access in

this case and whether or not that falls under

[ DT 20-111] {ADJUDI CATORY HEARI NG [ 12- 09- 2020]




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

WITNESS: TERRENCE O'BRIEN]

Q
A

Q

26

any of the perm ssible reasons under the
rul e?
So as | understand it, Consolidated denied us
riser licenses because they have a policy
t hat prohi bits connecting two Consol i dat ed
assets together. In other words, from what I
under stand, the policy does not all ow Contast
or any other third party to connect two poles
t oget her or a pole through a vault, or a
manhol e back to another pole. That's how I
understand it, Madam Chai r woman.
Has Consol i dated deni ed a request by Contast,
a simlar request by Contast in the past, or
are there any pending sim/lar requests?
They have not denied any in the past. W
fully expect there to be others. There is
one that we're aware of as part of our effort
t o expand broadband up into the Lakes Regi on,
but there aren't any pending that are
currently not resol ved.

(Connectivity issue)
Ckay. Can you hear ne now?
Yes.

Ckay. For sone reason, ny mute and unnute is
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not telling nme whether |I'mactually nmuted, so
| apol ogize. That is all ny questions.

CHAI RWOVAN MARTI N: Ms. Ceiger, if
you have any redirect. You're on nute.

MS. CEIGER Could | please have a
nonent offline with ny clients to confer
about that issue?

CHAl RMOVAN MARTI N Yes. How | ong
do you need?

MS. CGElI GER. Five mnutes, please.

CHAl RWOVAN MARTI N Ckay. W'l
take a five-mnute recess and return at
11: 20 -- | nean, sorry, 11:50.

MS. CGEl GER  Thank you.

(Brief recess was taken at 11:45 a. m,
and the hearing resuned at 11:55 a.m)

CHAI RAMOVAN MARTI N: Thank you.

Let's go back on the record.

Ms. GCei ger.

M5. CGEI GER  Yes, thank you very
much, Madam Chai rwoman, for the opportunity
to confer with ny clients. After doing so,
|'ve determ ned that there are -- | have no

further questions for this wtness, and |I'd

27
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ask that he be excused.

CHAl RWOVAN MARTI N: And |
apol ogi ze. | do have one nore question that
I'd like to ask.

M. OBrien, you testified that
there were none pending, no simlar
situations pendi ng, but there was one you
were aware of. Can you just explain the
di stinction there and expl ain what the one
you are aware of neans?

THE W TNESS: Yes, Madam
Chai rwoman. So we don't have any in the
application process with the Consol i dated
LAG. But we are expandi ng broadband
t hroughout the state, and we have replied to
a coupl e RFPs throughout the state. And
we' re al so expanding up into the Lakes
Region. And as we're doi ng our design, we do
see anot her area where potentially we're
going to have to connect two pol es together
where there is no existing conduit.

CHAl RA\MOVAN MARTI N: Ckay. Thank
you.

Comm ssi oner Bailey, any foll owup?
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COW SSI ONER BAI LEY: No.

CHAl RWOVAN MARTIN: Al right.
This witness is excused. Let's nove on to
t he next wi tness, M. Fournier.

Ms. Robidas, if you could swear him

(VWHEREUPON, GLEN FOURNI ER was duly sworn
and cautioned by the Court Reporter.)
GLEN FOURNI ER, SWORN
CHAl RWOVAN MVARTI N: M. McHugh,
you're on nmute.
MR MHUGH  Ch, thank you, Madam
Chai r woman.

DI RECT EXAM NATI ON

BY MR MCHUGH:

Q

o >» O >

Good norning, M. Fournier. Wuld you pl ease
state your full nane and spell your |ast for
the court reporter.

My nane's den Fournier, F-OURNI-E-R s.
By whom are you enpl oyed, sir?

Consol i dat ed Conmuni cati ons, LLC.

And can you tell nme your current title and
your job responsibilities, please?

I"mcurrently the LAG specialist. | oversee

29
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Q

the licensing process for Consolidated for
Mai ne, New Hanpshire and Vernont, both for
conduit and aerial pole attachnents.

And can you provide the Comm ssion and
participants in this proceeding with a
description of your background and your work
experience, please.

Yes. | was hired in 1990 as an outside plant
engi neer. | started as a routine engi neer,
wher eby you cover your turf and the

engi neering issues within certain areas. |
started Down East, covering Eastport, Perry
and those areas, and after about six or seven
years | noved on to doing work in Central
Maine. | also did cell site engineering,
wher eby | designed the lines for backhaul
fromthe cell towers back to our network for
any carrier that was asking for, at the tine,
Verizon |lines to be backhauled. | did that
from-- | was an engineer from 1990 to 2015.
And then in July of 2015 | took on ny current
role as LAG specialist, and |'ve been doing

t hat since.

When you said you were hired in 1990, what

30

[ DT 20-111] {ADJUDI CATORY HEARI NG [ 12- 09- 2020]




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: GLEN FOURNIER]

31

conpany hired you, M. Fournier?

That was New Engl and Tel ephone.

And have you been with the tel ephone conpany
t hr oughout your career?

Yes.

And for the record, does that include when
Veri zon New Engl and sold its Northern New
Engl and assets to FairPoint Communi cati ons?
Yes.

And did that enploynent continue through the
tinme that FairPoint was acquired by
Consol i dat ed Conmuni cati ons?

Yes.

Can you -- sorry. Are you the author of your
prefiled testinony dated Cctober 26, 2020,
premarked as Exhibit 22 in this case?

Yes.

And if you were asked the sane questions

t oday under oath that are in your prefiled
testi nony marked as Exhibit 22, would your
answers be the sane?

Yes.

And have you had a chance to reviewthe

prefiled rebuttal testinony of the Contast
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W tness, Terrence O Brien?

Yes.

Ckay. M. Fournier, would you pl ease provide
t he Comm ssioners and the parties with a
sunmary of your prefiled testinony marked as
Exhi bit 22, pl ease.

Contast did apply for risers onto those two
poles in Belnont. There were a series of
e-mai |l s goi ng back and forth where we tried
to negotiate a resolution that was suitable
to both parties. At one point there was a
proposal made where Contast initially wanted
just to place and own their conduits. They
did offer up to place one and then give one
to Consolidated for their use -- for our use.
However, we would still be at the sanme issue
of the asset-to-asset rule, which the
asset-to-asset rule is a guideline given to
our surveyors. |It's not a formal witten
rule. It wasn't witten until a couple years
ago, where in southern New Hanpshire we had

i ssues with other licensees trying to
circunvent the rule the sane way. And what

we did was we've had to reword the rul e on
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several occasions for people trying to work
around the rule. The rule itself, when you
go fromone asset to another asset, it's all
part of the network and infrastructure that
we need to provide access to for not only
oursel ves, not only Contast, but all other

third parties to participate in pole

attachments from a comuni cati ons st andpoi nt.

So the rule tries to keep the integrity of
t he plant and the access on a
non-di scri m natory basi s.

So in the Bel nont case, we denied the
risers based on the rule, which is not -- it
I's based on the capacity and the general
engi neering principles for the efficient use
of plant. [It's not sonething that's just a
rule for the sake of having a rule and to
bl ock people from accessing the poles. It's
to properly nmanage, on a non-discrimnatory
basis, the utilization of a limted capacity
of the poles.

M. Fournier, when you say "asset to asset"”
and you use the word "bl ock” in describing

it, can you be nore descriptive and give the

33
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exact exanple as to what happened i n Bel nont
and why the riser |license was rejected for

t hose purposes?

Ckay. The asset to asset could be either a
Consol i dat ed manhol e, so anot her Consoli dat ed
manhol e, a manhole to a pole, both of which
Consolidated owns, or a pole to a pole which
Consolidated owmns. And in the Bel nont case,
it was pole to pole. It was from one
Consol i dat ed pol e to anot her Consol i dated
pole. And as Terry O Brien nentioned, the
aerial attachments of the pole in the mddle
wer e exhausted because the high |ine above
it, we couldn't |lower our cable to
accommobdat e Contast attachnents. So we had
to deny their attachnent on that m ddl e pol e.
So what we offered was for us to run conduit
between the two poles and to fairly provide

t hem access through that conduit. So that
was the asset to asset involved in this
particul ar case was the pole to pole.

And you nentioned earlier, | believe, but
"1l ask you again, are you famliar with the

prefiled rebuttal testinony of M. O Brien?
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Yes, | am
Ckay. And can you explain -- well, let nme
ask it this way: Are there any differences
bet ween the exanples M. O Brien provided in
the Gty of Rochester, New Hanpshire and the
Town of Londonderry, New Hanpshire conpared
to what occurred in Bel nont?
Yes. In addition to the difference that he
ment i oned about it being an overpass, it was
nore than that; it was a turnpi ke over pass.
There are certain situations where the DOTIs
get involved in each state. It can be a
bridge, like in this case, or an overpass
where a limted access highway is built, or
it can be a bridge over a river or sonething
li ke that. Any plant that has a DOT design
i nvol ved, they can and often do dictate
design to us. And in fact, they'll reach out
to the parties involved individually and ask
themif they want to contribute for the
structure going over the bridges and things
of that nature.

So this particular one was the Spaul di ng

Tur npi ke, and they went underneath the

35
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Spaul di ng Tur npi ke. And we have no control
over whether or not we can police that. It's
just the design of the |ocation.

The Londonderry one, that was a segTEL
application from2010. W licensed it in
January 2011. And they did dip down on one
side of a high line on one of our poles;
however, on the other side they rose up on a
private pole. It was not one of our poles,
so it did not violate our asset-to-asset
rule. And segTEL's free to rise up wherever
they see fit. So that one, it was not a
violation of the rule. |In fact, the property
that it rode up on was a private house
| ocated at 300 Nashua Road.

And then he also stated in his testinony
a pending situation which | don't think has
cone up yet. But their design was submtted
In Salem and that also is a situation where
Contast, at an intersection, is putting in
mul ti pl e handhol ds, and | believe even a
manhol e, and they're not violating our rule
there either, because even though it's got

multiple points of access with Consoli dat ed,
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they go to separate Contast assets that are
part of a network that they're designing to
provide their own service to their custoners.
You know, that's not a violation of the
asset -t o-asset rule.

Are there any safety issues concerning the
application of the rule to the Bel nont
situation, M. Fournier?

Ckay. As Terry nentioned, as Terry O Brien
nmentioned, the first attachnent, when one
person runs a riser up a pole, the safety

I ssue's not going to vary at all for whoever
owns that one riser. But as you start addi ng
nore individual risers, you increase the
safety issue for each one you add that
doesn't need to be there. And | agree with
M. OBrien's testinony, that there are --
you can safely put four or five conmmunication
conduits at the base of any given pole.
That's what can safely and reasonably be

pl aced. But if you dedicate each conduit to
only one party -- in this case it would be
Contast -- then you're only allow ng yourself

four or five different parties to rise up on
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this pole. And specific to Belnont, we
al ready know that the aerial attachnents
runni ng across, underneath this high line,
are exhausted. So that |eaves the only neans
to get fromPoint Ato B underneath that high
line host Ilimted conduits. So if you
restrict and reserve one of those ducts to
Contast, or any other third party, you are
greatly di m nishing your capacity on that
pole. You're going fromwhat -- you could
put, easily put three different |icensees
into one conduit. You're dedicating it to
one; so therefore, you' re going from being
able to transport 15 different parties fromA
to Bto essentially 5. The alternative is
you exceed the five conduits at the base of
t he pole, and then you run into serious
safety issues. And that's how it ties into
safety.
M. Fournier, who nanages the tel ecom space
on the poles at present?
Both the -- (connectivity issue)

CHAIl RMOVAN MARTIN: Ms. Geiger, do

you have an obj ection?
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(Court Reporter interrupts.)

CHAl RWOVAN MARTI N: One nonent, M.
Four ni er.

MS. CGEIGER:  Yeah, | think M.
Fourni er's goi ng beyond the scope of the
summary of his prefiled testinony, so | would
object to -- | would object to this.

MR McHUGH: The purpose -- well, |
t hi nk we m ght have | ost the Chairwonan.

CHAl RWOVAN MARTIN: | can hear you.

MR McHUGH: Ch, okay. Thank you.
So the purpose of that |ine of questioning,
Conmmi ssi oner Bail ey and Chai rwonman Martin, is
purely in response to the Chair's questions
to M. O Brien.

MS. CGEIGER: And ny response to
that is, yeah, | nean, these are not issues |
t hink that should be raised with this
W tness. They could have been raised wth
M. OBrien on cross-exam nation, but they
wer e not.

MR, McHUGH. No, the issues cane up
i n response to Chairwonan Martin's questi on,

and that's the only limted purpose |I'm
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asking M. Fournier to respond.
CHAl RMOVAN MARTIN:  I'mgoing to
l et himcontinue at this point. But M.
McHugh, let's not go too rmuch farther.
MR McHUGH: No, that was actually
ny | ast question, Madam Chair.
BY MR M HUGH:
Q M. Fournier, do you recall the question, or
do you want nme to have the court reporter

read it back to you?

A. No, | wunder st and. "1l be brief.

Even though both parties |license the
poles, typically it's the incunbent tel ephone
conpany that nanages the cables and the com
space, and that includes risers, the
comruni cation risers that come up on the
pole. So it's usually our responsibility to
manage t he com space.

Q Thank you, M. Fournier
MR McHUGH: The witness is
avai | abl e for cross-exam nati on.
CHAl RA\MOVAN MARTI N: Ckay. Thank
you.

Ms. GCei ger.
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M5. CGEI GER  Yes, thank you.
CRCSS- EXAM NATI ON
BY MsS. CElI GER

Q Good afternoon, M. Fournier.
A. Good afternoon.
Q | have sonme questions about the Bel nont poles

in particular. And we've established that
those poles, the two poles that are at issue
in this case, are jointly owned by
Consol i dated and Eversource; is that correct?

A Yes.

Q And we' ve established that Eversource has
granted Contast riser |license applications,
but Consolidated did not; correct?

A | can't speak on the power conpany's behal f.

But we did not. Correct.

Q But have you reviewed the exhibits in this
case?
A | did, yes.

Q Ckay. So if I were to tell you that
Exhibit 15 is a copy of the riser licenses
i ssued by Eversource, would you disagree with
t hat ?

A I would not disagree with that.
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Thank you.

Now, do you have your prefiled testinony
before you, M. Fournier, or accessible to
you?

It is, yeah.

Ckay. So that's been narked as Exhibit 22.
And if you could | ook at Page 8, Lines 3
through 8 of that testinony.

(Connectivity issue)

| can't hear you, M. Fournier.

l"msorry. |'mhaving sonme issues here.
"Il get there.
Ckay. Well, let ne read that to you, and you

can tell me if you think I got it wong or if
it sounds |ike what was in your testinony.

At that location in your prefiled
testi nony, Page 8, Lines 3 through 8, you
state, "In connection with the specific poles
in Bel nont, specifically the m ddl e pole
cannot be replaced with a taller pole due to
over head high-tension electrical wires. That
sanme pole also had nultiple attachnments and
did not have sufficient space to accommodate

Contast Cable's aerial attachnents. Allow ng

[ DT 20-111] {ADJUDI CATORY HEARI NG [ 12- 09- 2020]




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: GLEN FOURNIER]

A

Contast Cable to attach in the requested
manner woul d have caused nobre congesti on on
t he poles, especially the mddle pole."

Dd | read that correctly?
Yes.
But Contast didn't request a riser |icense
for the mddle pole, did it?
Not the m ddl e one, no.
Ckay. Again on Page 8, Lines 16 through 18,
you state that Section 2.6 of the Pole
Attachnent Agreenment contains | anguage
related to not allow ng attachnents that
would interfere with Consoli dated s existing
service attachnent. D d | get that correct?
That 2.6 refers to that, but it also refers
to use of licensor's facilities by other
parties, yes.
Ckay. But wth respect to your statenent
about interference wth Consolidated' s
exi sting service attachnents, what existing
service attachnments on the Bel nont poles
woul d be inpacted by the installation of
Contast risers on those pol es?

That question is when you're managi ng a

43
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plant -- it's kind of a | onger question -- a
| ong answer to provide. But when you're
managi ng a pole plant -- and the pole owners
are going to be responsi ble for managi ng the
pole plant. ['Ill try to keep this as brief
as possible. W try to -- we need to keep
the capacity naximzed on that pole plant.
And that refers to our need to al so augnent
our facilities on the poles. So, even though
t hat | anguage in that 2.6 says the term
"existing," it's the overall managenent not
just for Consolidated's plant and facilities,
but also other third parties' use of our
facilities. And that's exactly what the rest
of that paragraph refers to. So it's hard to
say that there's a direct cable that --

exi sting cable that that interferes with

i mMmedi ately. It's a future use and
managenent of, you know, both for us and
non-di scri mnatory access for our other third
parties to be able to acconmbdate t hem down

t he road.

But Section 2.6 of the Pole Attachnent

Agreenent doesn't tal k about future
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attachnents, does it?

It tal ks about the use of licensees -- it

tal ks about the use of licensor's facilities
by ot her parties.

And isn't it true that the two Bel nont pol es
at issue in this case have no existing risers
on them and that there's sufficient capacity
on both of themfor the installation of

ri sers?

Today, yes.

Now turning to the Consolidated policy that's
at issue in this case. | believe in your
testinony this norning you tal ked about this
as being an "asset-to-asset rule,"” and then I
bel i eve you referred to it as a "guideline."
I'd be interested in knowi ng whi ch of those
ternms applies to this. Is it a policy? 1Is
it aguideline? Is it arule? Wat is it?
Ckay. Wien | picked up this job in 2015 --
you know, there's training involved in
anything. And internally within

Consolidated -- at the tine it was

FairPoint -- the term"asset-to-asset rule,"”

it's a very infornal guideline given to the
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surveyors that incorporates the | anguage in
the agreenents, but also the witten rul es of
pol e attachnents within the three states, you
know, Mai ne, New Hanpshire, Vernont. So the
i ntent behind the rule has never changed.
Shortly after | took over the position,
| was asked to wite it down by a third party
that was attenpting to, for all intents and
pur poses, circumvent the rule. So | wote it
down, and they were quick to craft a field
scenari o whereby they successfully avoi ded
t he | anguage of the rule to accommbdat e what
they wanted to acconmobdate; get from a
manhol e to a pole, in this particul ar case.
So then | had to reword the rule to basically
say that we would give -- Consolidated woul d
gi ve an access point to a third-party plant,
and only a single access point. And that's
why, in Terry's testinony, he says the rule
is alittle bit wordy. And |I woul d agree
with him it is alittle bit wordy.
So M. Fournier, your testinony is that this
either rule or guideline or policy has

existed for a while. But the policy is not
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stated in the Pole Attachment Agreenent
anywhere, is it?

The policy is a summari zation, kind of, of
t he | anguage in 2.6, the | anguage in the
agreenent 2.6, and 5 point whatever. |It's
5.3, the right to refuse a |license due to
capacity. And it al so takes into account
shared use and access, allow ng access by

other third parties.

But so --
But it's not witten -- I"'msorry. Go ahead.
No, | -- soreally the questionis, and it's

a very sinple question: The policy as you
have witten, or as sonebody has witten it
that appears in the stipulation in this
docket that's been marked as Exhibit 20, and
Par agraph 20, says that the Pole Attachnent
Agr eenent between Consol i dated and Contast

does not detail this policy. Wuld you agree

with that?
Ri ght.
Ckay. And so in response, | believe you

provided a response to a Staff Data Request

1-3, which has been narked as Exhibit 21,
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Page 5, in this docket. And you stated there
that there is no formal witten docunent that
Consolidated can find that states this
policy, although Consolidated believes that
this policy has been in force since Verizon
owned the Northern New Engl and operati ons.
Is that correct?

Yes. Yeah.

Ckay. And if Consolidated couldn't find, or
if you couldn't find a witten docunent that
states its policy, who wote up the policy
statenment that was provi ded by Consoli dated
in response to that Staff data request?

| wote it, but it was sone tinme ago when |
first wote that policy.

Ckay. Do you know when you wote it?

It was about 2017.

Now, are you aware that -- so is it fair to
say that Consolidated s decision to deny
Contast's request to install its own risers
on the two Bel nont pol es was based solely
upon this asset-to-asset policy or rule or
gui deline, the policy that appears in the

stipulation in Paragraph 19? |Is that fair?
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It was -- the denial is based on the reasons
for the policy, but not the policy itself.

| guess |I'mconfused. Wiat's the difference?
Well, the policy itself is based on the
owner's requirenent to provide
non-di scri mnatory access to our plant, both
conduit and poles. So the policy is based on
maki ng sure that we have the nost efficient
use of our plant that's attached to our

poles. And that one conduit chews up

20 percent of the capacity at the base of

t hat pol e, which may not sound |i ke nuch, but
when you're talking nultiple attachers on a
pol e, where you know t hat the underground,
goi ng underneath the high |ine, has already
exceeded the capacity in the air, that would
only | eave you, if all other parties al so
were dedicated a single duct, that would only
| eave you four nore pat hways between the two
poles, only four nore attachers.

But, M. Fournier, | thought you heard you
agree with norning with M. OBrien that the
pol es in Bel nont could accommobdate four to

five risers. Is that correct?
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Correct. That's what |'m sayi ng.

Ckay. So is it your testinmony or is it not
your testinony that the Consolidated policy
was the basis for the denial of Contast's

ri ser applications in Bel nont?

Yes. But it's the reasoning behind it,
actual ly.

Ckay. And are you aware that July 29, 2020,
t he Federal Communi cati ons Conmi ssion i ssued
a decision stating that utilities nmay not

I npose bl anket restrictions on access to

their pol es?

I was -- (connectivity issue)
MR MHUGH | have an objection to
the question. | didn't know that this

W t ness was supposed to be an expert in FCC
law, and | don't think he's been qualified as
such. And | don't think that the FCC
deci sion even applies to the State of New
Hanmpshire. Counsel mght want to use it in a
brief or for any other reason, that's fine,
but | object to this |ine of questioning.
(Connectivity issue)

M5. GEIGER | can't hear you,
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Madam Chai r wonan.

CHAI RAMOVAN MARTI N: How about now?
Ckay. |I'masking if you have a response to
t hat .

M5. GEIGER: Yes. |'mjust asking
himif he's aware of the FCC s ruling back in
July of this year. [|I'mnot asking himto

opine on it or to give any other information

about it. | just want to know if he's aware
of it. It has been marked as an exhibit in
this docket, and that's all | want to know is
whet her he knows about it. | think he said
he didn't.

CHAl RMOVAN MARTI N: The objection's
overrul ed. Go ahead.

MS. CGEl GER:  Thank you.
| didn't know about it until | read it in

your filings.

BY M5, CEI GER

Q

Now, M. Fournier, on the top of Page 6 of
your prefiled testinony, there's a question
there that asked you to explain the pole
attachment policy that has been raised in

this docket. Do you see that question?
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(Pause)
Do you have it, M. Fournier?
l'"msorry. | don't.
Ckay. So we've narked -- your testinony has

been marked as Exhibit 22. And at the top of
Page 6 of that testinony there is a question
there that asked you to explain the pole
attachment policy that's been raised in this
docket .

(Pause)
Do you see that?
Just a second. Ckay. On Page 67
Yes, at the top, please. And again, the
question is, "A Consolidated Conmuni cati ons
policy has been raised in this docket by
Contast Cabl e as being an unlawful policy.
Bef ore addressing that issue, please explain
this pole attachnment policy.” That's the
question. D d | read that correctly?
Ckay. Yes, you did.
Ckay. And your answer to that question is
that the policy relates to pole attachnents,
any pole attachnents, being installed in such

a manner as to block assets. |Is that your
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testi nony?

Yes.

Ckay. Could you pl ease explain how Contast's
installation of one riser on a pole that has
no other risers on it would bl ock assets?
Because as we're required to provide
non-di scri m natory access, we woul d have to
provi de the sane access to all other third
parties, nost notably the CLECs and al so any
backhaul conpany that's handling the snall
cell backhaul traffic. That said --

And M. Fournier, how many of those conpani es
have asked for access to those poles in

Bel nont? O her than Contast, who --
Currently none.

How many?

Currently none. Currently none that |I'm
awar e of .

Ckay. Thank you.

So turning to the wordi ng of the policy
at issue in this case -- again, that's in
Exhi bit 20, and that's the stipulation at
Paragraph 19 that's on Page 5. And you

should be famliar with this because you said
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that you wote it. "Consolidated wll only
all ow one point of access fromits asset to a
third-party asset.” Could you please give an
exanpl e of that situation.
The Sal em exanple is one that they've done.
I mean, we've done it -- we provide riser
access to private systens in a | ot of cases.
If it goes fromour pole to a building, that
woul d be an exanple of where it's not -- it
doesn't apply --
Why doesn't it apply --

(Court Reporter interrupts.)
The difference is when it's a pole to a
bui I di ng, we need to provide access to third
parties. W neke the best choice to all ow
t hat access that's available. |If we're going
fromone of our assets to another one of our
assets, the best way to ensure capacity is
shared access to our plant or our network.
When we're going froma pole to a building,
we have no ot her choice but to allow a
conduit rise-up. It's sonething we don't
| i ke because it does exhaust the capacity of

the pole, but it's a needed evil. W have no
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ot her choice. There's no other scenario
where we coul d provi de shared access because
t here's no other Consolidated asset to go to.
Is it the sane safety issue potentially?
Sure. But it's one of those you try to
mnimze the safety and naxi m ze capacity of
our plant, and that's the best scenario.
That's the only answer to that question.

And is there anything in the Conm ssion's
rules that requires Consolidated to naintain
this policy?

Non-di scrim natory access, | nmean, on an
equal and fair basis, that's the only thing I
can understand that woul d be pertaining to
their rules.

So does Consol i dated ever nake exceptions to
this policy?

It depends on how you define things. Like

t he hi ghway overpass, | nean, sone people may
consider that. |If they don't define a DOT
project where we're required to provide a

ri ser where we wouldn't nornally, that nay be
consi dered an excepti on.

Wiy is a DOT project different froma
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br oadband project that a conpetitor wants to
roll out? Wiy should it matter? It's stil

t he sane pole; right?

Because we're -- because it's a Governnent
agent that does their own design on their
network, we can't control property. W can't
control what they do on their -- like it
especi ally happens on a bridge, where they
wi | | hang ducts underneath a bridge and then
solicit whether or not the different parties
crossing the bridge want to contri bute
towards the structure going across the bridge
to provide a pathway. W can't tell them no
when they've paid a DOT to acconnobdat e them
t hrough their own neans.

But we're still tal king about two
Consol i dated pol es on either end; right?

Or manhol es, yeah.

So why should it matter whether it was a
DOT-required project or a conpetitor's
project that requires the installation of the
sanme facility? Wy should it matter who has
done the design or who needs the access?

Because we can't tell DOI how to design their
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But you can tell Contast howto do it.

W' re tasked with providing

non-di scrim natory access to plant in our
network. Pole to pole, manhol e to manhol e,
and manhole to pole is part of our network.
And for us to open it up and to acconmobdate
the rules in each state, we've got to have
processes to conmply with those rul es and
guidelines to conply with those rul es.

M. Fournier, are you famliar with the
Conmm ssion's pole attachnent rul es?

Yes.

Isn't it true that there is no Conmm ssion
rule that requires a pole owner to conserve
space on its poles for future attachers?
Specifically, I'd say that's not -- that

| anguage is not witten in there.

And isn't it also true that there's no

Conmm ssion rule requiring a pole ower to own

the riser ducts on its own cable -- on it's
own pol es? Correct?
Wll, that would -- that's correct.

And there's no Comm ssion rule requiring a
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pol e owner to own the conduit between its
poles, is there?

No.

Ckay. So could you please refer to the
bottom of Page 4 of your prefiled testinony.
Let ne know when you get there, please.

Yeah.

Ckay. Are you there?

Yes.

Ckay. Bottom of Page 4, top of Page 5, you
state that under subsection (a) of PUC Rul e
1303. 01, Consolidated nust allow |licensed
attaching entities access to poles on just
and reasonable terns and cannot di scrimnate
agai nst pole owners. |Is that your testinony?
Yeah, and that "pole owners" is a typo.

Ckay.

It should be "attachers” or "licensees." |
apol ogi ze for that error.

No apol ogi es necessary, but | just wanted to
clarify the record. And that was ny question
I's whether you neant to say "attaching
entities."”

Now, is it your testinony, again on
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Page 5, Lines 5 through 9, that pole owners'
obligations to provide access to their poles
only extends to entities that have some type
of authorization fromthe Conm ssion to
operate as tel econmuni cati ons providers or
ot her type of providers?
| apol ogi ze, Attorney Ceiger. You were
breaking up. And it may be on ny end.
Ckay. |I'mjust -- do you want to take a | ook
at your prefiled --
Pl ease repeat the question?
Sure. Take a |l ook at your prefiled
testi nony, Page 5, Lines 5 through 9, please.
Ckay.

(Wtness reviews docunent.)
Coul d you please read that into the record.
Ckay. Well, 5 through 9 is half of an answer
on one question and the question on the
second one, so... | amon Page 5.
| believe there, and you can correct nme if
|'ve got this wong, that your testinony is
t hat under subsection (a) of Comm ssion Rule
PUC 1303. 01, Consolidated nust allow |licensed

attaching entities to poles -- attaching
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entities access to poles on just and
reasonabl e terns and cannot discrimnate
agai nst, and I think you said attaching
entities. And then your testinobny goes on to
say --

MR McHUGH: ' m sorry, Attorney
Ceiger. That's not what ny Page 5 is reading
at the lines you were referencing.

MS. CEICER | started on the
bottom And | apol ogi ze, attorney MHugh.
But basically what I'mtrying to ask the
wWitness is whether it's his testinony that
the access obligation on the part of pole
owners extends only to entities that have
sone type of authorization fromthe
Comm ssion to operate as a tel ecomuni cati ons
provi der or other type of provider. That's
what |'mtrying to understand about his
t esti nony.

MR MHUGH M. Fournier, do you
under st and t he question?

(Wtness reviews docunent.)
THE W TNESS: Yes. Yes, and --

(connectivity issue)
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MR MHUGH Can't hear you, M.
Fournier. At least | can't. | apologize if
ot hers can.

CHAl RWOVAN MVARTI N: Ms. Ceiger.

M5. CGElI GER  Yes.

CHAl RMOVAN MARTIN: M. Irel and
dr opped of f.

M5. GEIGER | think he | ost power.

CHAl RWOVAN MARTIN: Are you
conf ortabl e proceedi ng?

M5. GEIGCER. He said he's trying to
cone back on. He lost power. Yes, I'm
confortable --

(Court Reporter interrupts.)
(D scussion off the record.)

CHAl RA\MOVAN MARTI N:  Let's take a
five-m nute break. And M. Wnd, can you
assi st M. Fournier?

All right. Let's cone back at
12: 50, actually, just to make sure there's
enough ti ne.

MR McHUGH: Thank you.

CHAI RAMOVAN MARTI N: Thank you.

(Brief recess was taken at 12:42 p.m,
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and the hearing resuned at 12:58 p.m)
CHAl RMOVAN MARTI N  Let's go back
on the record. You can proceed, M. Ceiger.
MS. CGEl GER:  Thank you.
BY Ms. CEl GER
Q M. Fournier, Consolidated and Contast

conpete with one another for custoners of

voi ce, video and Internet service in nunerous

New Hanpshire cities and towns; is that
correct?

A Yes.

Q And when Consolidated builds out its network
on its own poles and needs to install risers
and conduits to avoid overhead el ectri cal
| i nes, Consolidated can do that; right?

A Yes.

Q Ckay. But Contast can't do that, can't
install its risers onto Consolidated pol es
and install conduit between those poles
because of the policy we' ve been discussing
this norning; is that correct?

A They can if they're |icensed.

Q They can if they're licensed. Could you

explain that for nme, please.

62

[ DT 20-111] {ADJUDI CATORY HEARI NG [ 12- 09- 2020]




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: GLEN FOURNIER]

63

If they apply to and attach in a
non-di scri mnatory way which follows the
rules, then, yes, they can --

Wiat is that -- what does that nean? Does

t hat nean that Consolidated rmust own the
risers and the conduit?

If it's within the scope of the rule, yes.
Ckay. So Consolidated can own its own risers
and its own conduit between its own pol es,

but Contast cannot own its own risers and its
own conduit between Consolidated poles; is
that correct?

If it's within the scope of the rule, that's
a correct statenent.

Which rule are you tal king about?

Just follow ng the engi neeri ng guidel i nes of
capacity, yes, between -- we have to provide
access to conpetitors, such as Contast and
all the other CLECs. So when we're running
our conduit between two poles, we're required
to all ow access from everybody to do the
sane. So if Contast wants to attach, connect
pi eces of our network together, then they

shoul d be under the sane rule to capacity and
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engi neeri ng gui del i nes.
And could you cite for ne the engi neering

gui delines that you're referencing?

| don't -- | guess | don't understand the
questi on.
Well, you referenced engi neering guidelines

in the sane, seens to ne as being
commensurate with the responsibility to
provi de non-di scrimnatory access. And |I'm
just curious as to whether or not you can
provide me with a citation to a particul ar
engi neering guideline that supports what
you' re sayi ng.

It's just the basic principle of access to
conduit. I'msorry. | shouldn't have used
t he term "engi neeri ng guideline.”

Ckay. And getting back to this particular
case, it's Consolidated's policy, not the
specific condition of the poles in Bel nont,
that is preventing Contast frominstalling
its own risers on those poles and from
installing its own conduit between those
poles; is that correct?

Yes.
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Thank you.

M5. GEICGER: | have no further
questions for this wtness.

CHAl RWOVAN MARTI N Ckay. M.
W esner, did you have any questions?

MR WESNER | only have a few
clarifying questions for M. Fournier. |
don't think it wll take too | ong.

CHAl RWOVAN MARTI N Ckay. Co
ahead.

CROSS- EXAM NATI ON

BY MR W ESNER:

Q

So M. Fournier, you testified, | believe,
that the policy we've been di scussing, the
"asset-to-asset rule" as you' ve characterized
it, was only reduced to witing about 2017;
is that correct?

Formal |y put in words, correct, about that
time frame, inits current form

And since that time, has the policy been

i ncluded in any pol e attachment agreenents
w th new attaching entities?

No.

Have exi sting pole attachnent agreenents been
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anended to include this policy?
Nope.
How i s the policy communi cated to attaching
entities?
It's a set of guidelines that the surveyors
use based on capacity and non-di scrim natory
access to our plant. So it's not -- it's
just one of those things. There are nany
field conditions that necessitate certain
make-ready processes, and it's just one of
those. It's not like it's incorporated in
the rules, other than the general | anguage of
2.6 and 5.3 within the agreenents.
So is it fair to say that the first that an
attaching entity mght learn of the policy is
when their |icense application is denied
based on it?
Yes. And especially true with cable TV
conpani es, where they're less inclined to be
I nvol ved i n underground pl ant.
Ckay. Thank you for that.

And to use the Bel nont situation as an
exanple, it seens to ne, and perhaps you can

confirmthis, but it seens to ne that that is
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a scenari o where a single safe attachnent
proposed by Contast or anot her potenti al
attacher is denied | argely because the
Conpany has a policy that it wants to reserve
capacity for future use either by
Consolidated or by other third-party
attachers. |Is that a correct way to
characteri ze that application of the policy?
A. Absol ut el y.
Q | have no further questions. Thank you
A Thank you.
CHAI RAWOVAN MARTI N: Commi ssi oner
Bai |l ey.
COW SSI ONER BAI LEY:  Thank you.
| NTERROGATORI ES BY COWM SSI ONERS:
BY COVWM SSI ONER BAI LEY:

Q Good afternoon, M. Fournier.
A Good afternoon.
Q I have sonme questions about your testinony,

so if you could get to that for ny first
question. It's just things | needed to
under st and what you were sayi ng.

On the bottom of Page 6, carrying over

to Page 7 -- are you there?
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Yes, | am I'mreading it.

(Wtness revi ews docunent.)
Ckay. "Attachers' enployees do not need to
wor k around excess conduit on the poles or
nultiple risers on the poles. Enployees
wor ki ng on the pol es have better access to
facilities on the poles.™

What do you nean by that, "Enpl oyees
wor ki ng on the poles have better access to
facilities on the poles"?
Better, in terns of easier access to the
pol es, especially if nore than -- especially
if nmultiple custoners or third parties rise
up in a single duct, or Consolidated, for
that matter. It's better if all facilities
rise up on the pole in the mnimal nunber of
ducts possible --
| see. But it's not inpossible to work on
the poles with, as you said, up to four or
five conduits attached.
Correct.
Ckay. And the |ast sentence in that
par agraph, "Oherw se, one conpany's

enpl oyees -- in the case [of] Contast
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Cabl e -- would have better access to their
facilities than the enpl oyees of other
conpani es. "

So you nean if you give Contast a
license to put their own conduit riser on the
pol e and sonebody else is forced to share a
conduit wth another carrier, Contast has an
advant age?

Yeah. | nean, it's not a big one, but it is
an advantage. There's not nmuch of a -- it's
not a huge advantage for Contast, but there

I S an advant age.

Ckay. Can you go down to Line 18 on Page 7,
where you say, "The 2017 version of the

Nati onal Electrical Safety Code Section 36,
Subsection 362, requires risers to be
installed in the safest position with respect
to clinbing space and exposure to traffic..."

So it looks like the National Electrical
Safety Code allows a riser to be installed on
a pole; correct?

Ch, yeah. Yup.
Ckay. Is it your position that there's no

safe position wth respect to clinbing space
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Q

70

and traffic exposure to install a riser on

t hese pol es?

No. | nean, the issue is going forward where
you require -- where you're required to
provi de equal access and non-di scrim natory
access for other parties. As Terry O Brien
testified, and | totally agree with, each
pol e can accommobdate four or five

communi cation cable risers. As you're
standing with your back to the road, facing a
pole in a two-way traffic road, you would
want those conduits to be on the |left side of
the road, so that if a car goes off the road
and hits the pole, they're not hitting the
facilities on the pole, or if a plow goes by,
t hey' re not whacking the cables that are

ri sing out of the ground.

So basically you' ve got those four spots
or positions on the pole, and you just try to
keep them m nimzed as nuch as possible. And
that's kind of what the NESC is driving at is
totry to minimze the nunber of conduits you
got rising up on a pole.

And do you have any information that suggests
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that you m ght get requests by four or five
addi tional conpanies to attach to these poles
i n Bel nont ?

Specifically in Belnont? Probably, yes.
Twenty-five years ago, you know, the CLECs
were just starting up. No one -- if you were
to ask ne 25 years ago, would there be six or
seven or eight, nine attachers on a pole, I
woul d have probably said you were crazy, you
know, different conpanies attaching to a
pole. Now, in Belnont, there's only a
couple. | don't know of f hand how nany are on
that particular pole. But we do know t hat
smal|l cell conpanies are currently depl oyi ng
antennas, snall cell antennas on poles all
over the place, and their range is 500 feet.
Each one of those sites needs a backhaul
conpany. And they can definitely hire

di fferent backhaul conpanies. They can hire
Consol i dat ed, Contast, or any CLEC to provide
t hat backhaul traffic, and they will need to
go through rural areas such as this Bel nont

| ocation to provide that. And you could have

as many backhaul conpanies as you have
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carriers, cell carriers out there.

So do I know specifically of any pendi ng
Bel nront attacher needing to go onto those two
poles? No. But | can imagine within the
next four or five years there will be at
| east small cell conpanies going on them
Do you know how many aerial attachnents are
on the mddle pole in Bel nont?
No.
Do you know whet her there's any conpetitive
attachnents on that pole?
I do not know the answer to that question.
How about the next pole, the first pole or
the third pole? Do you know the answer to
t hat questi on?
| don't know who the other attachers are on
t hat pol e.

Are there other conpetitive attachers on

either of the -- on any of the three poles in
Bel nont ?

l"msorry. | couldn't understand the

questi on.

Do you know whet her there are any conpetitive

attachnents, aerial attachnents --
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No.

You don't know or there aren't any?
l"msorry. | do not know the answer to that
questi on.

Ckay. Do you know of any place in New
Hanmpshire where there are conpetitive
attached pole attachments?

All over the place.

Ckay. Al right. And --

W i ssue about -- well, this year we're at
about 2400 applications for pole attachnents.
Those are all conpetitors.

Ckay.

And each one of those applications could have
as many as 200 poles. So they're all over

t he pl ace.

Ckay. | want you to think about one pole

t hat you know of that has several conpetitive
attachers and no roomleft on the pole for
the next attacher. Do you have that

hypot hetical in m nd?

Yup.

So howis it not discrimnatory to allow the

| ast attacher to take the |ast position on
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t he pol e?
How is it not discrimnatory?
Ri ght.
We're forced to all ow people to attach to the
pole. | mean, | can't -- | don't know how
to -- we do --
So they're not --
(Court Reporter interrupts.)
Go ahead. Sorry.
I'"msorry. Looked |Iike someone was trying to
break in.

We do try to naximze capacity, whether
it's a pole aerial attachnment or a conduit,
you know, attaching to the butt of our poles.
So we are forced to allow that | ast aeri al
attachnment to attach to the pol es. | nean,
that's just the way the agreenents read. W
can't reserve space unl ess we have a project
pl anned already within, | think it's a year.
| always have to refer back to the docunents,
to the agreenents and everything. But we're
just trying to nmaxim ze the capacity of our
plant. That's all we're trying to do.

Ckay. Do you have any pl anned projects in
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A

the next year that require riser cable on the
pol es in Bel nont ?

' mnot aware of any.

So why do you have the right to prevent this
attachnment for future attachers?

Well, we didn't prevent the attachnent. W
were accommobdating them by allow ng themto
use a conduit that we would own and t hereby
al so provide access to two nore attachers
down the road. W're just trying to manage

t he com space, whether that com space is in
the air with aerial attachnents or on the
base of the pole in the formof conduit
attachnments. It's all limted. Everything
is limted. The nunber of attachnents on the
pol e and the number of attachnents on the
base of a pole is limted. W're just trying
to maxi m ze the use for everybody, for us,
Contast, and any other third-party attacher.
But right now there is no other third-party
attacher, and Contast doesn't want to do it
that way. Wat nmakes you think you can force
themto do it that way?

We're just trying to nmanage the space in the
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nost fair, non-discrimnatory nethod. |If you
wait until the capacity of a pole is
exhausted to start managi ng the capacity of
the pole, you're going to have trouble. |
mean, look at it this way: |If you had

five -- we have five -- Contast and
Consol i dated agree that you can put five
conduits at the base of a pole. So you can
put three different parties in each conduit;
so that's 15 potential pathways you can run
t hrough that structure. |If you start

dedi cating one conduit to a party, that 15
goes down to 5. You've just elimnated --

| get the math. But how tall a pole would
you need to install to have 15 aeri al
attachnents additional, 15 additional aeri al
attachnent s?

It depends on the cl earance, you know, the
other structures around. But, | nean, |'m
just trying to give you an exanple of the
reasoni ng behind the policy and why it's
based on capacity and not just a rule.

Ckay. Do you have a copy of the 1300 rul es

in front of you or with you, or do you want
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nme to read it to you?

You can read the part that you want to read.
Ckay. GCkay. "Notw thstanding the obligation
set forth in (a) above" -- which is "owners
of a pole shall provide attaching entities
access to such pole on terns that are just,
reasonabl e and non-di scrimnatory. Such
access shall include wreless facility
attachnents, including those above the
communi cati ons space on the pole."” Al
right. So, notw thstanding that, the owner
or owners of a pole nay deny a request for
attachment to such pole if there's

i nsufficient capacity on the pole.

Today there is not insufficient capacity
on the pole to install one riser cable; is
that correct?

That is correct.

Ckay. "May deny a request for attachnent to
such pole for reasons of safety.” |Is there
any safety reason today --

Under the existing --

-- that would that occur with one riser

attachnent ?
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No.
Is there any reliability concern with the
addi tion of one riser attachnent?
No.
Is there any generally applicabl e engi neering
pur pose that would be a problemw th one
ri ser attachnment?
Except for the future capacity issues, no.
Ckay. And the other reason that you can deny
a pole attachnent is if the pole owner does
not possess the authority to all ow the
proposed attachment. But you possess --
Consol i dat ed possesses that authority;
correct?
Correct.
Thank you. | think that's all | have.
Thank you, Conmm ssi oner.

CHAl RMOVAN MARTIN: | just have a

coupl e questions remai ni ng.

BY CHAI RAOVAN MARTI N:

Q

W' ve heard a | ot about the asset-to-asset
policy. Wuld the effect of that policy
essentially be that only Consolidated could

have a riser attached to a Consoli dated pol e
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If it's asset to asset?

Correct.

Ckay.

But we woul d all ow access into it by other
parties.

And woul d Contast be required to all ow access
to its conduit by other parties if they had
access to the pole from Consol i dat ed?

That would be a question | don't feel |I'd be
qualified to answer.

Ckay. | heard your testinony earlier about
DOT right-of-way projects, and | was
wondering what the difference is if it's a
DOT right-of-way versus a nunicipality

ri ght - of - way.

The DOT, when they're doing bridge jobs --
and that's usually what happens. It usually
happens when it's either a limted access

hi ghway, like in the case of the Spaul di ng
Turnpi ke, or if it's a bridge job going over
a river or other water. They design and
coordi nate -- they have utility coordinators
that coordinate the work. And typically they

ask any party going across their property and
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their | and whether or not they want to
participate in providing utility structure in
terns of contributing towards conduit for
that particular party. And that's the
difference. W're kind of at their nercy in
terms of how they design it. And they all ow
these other third parties to pay for their
own structure across that bridge, or whatever
it is. In this case, it was an underpass

t hat m ght have been done before they -- you
know, Contast wasn't there before, but they
were a party after the fact. And to keep

t hi ngs consi stent going across t hat
particul ar | ocation, we |licensed the
Rochest er ones.

But in this case, Belnont did grant access to
Contast to be in the right-of-way; correct?

| believe so, yes.

Ckay.

CHAl RMOVAN MARTIN: Al ny ot her
questi ons have been answered. So we can go
back to M. MHugh, if you have any redirect.

MR MHUGH  Chai rwonman Martin, |'d

i ke to ask for another ten-m nute break so |
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can confer with ny client. W weren't able
to talk during the | ast break, as he was
wor ki ng on hi s audi o.

CHAI RAWMOVAN MARTI N: Can we get that
down to five mnutes? | think we're running
on a fairly tight schedule at this point.
Wul d five m nutes work?

MR McHUGH: Yes.

CHAl RAMOVAN MARTI N: Ckay. Let's
take a five-m nute recess and return at 1:25.

MR McHUGH: Thank you.

(Brief recess was taken at 1:23 p.m,
and the hearing resunmed at 1:30 p.m)

CHAl RMOVAN MARTI N  Let's go back
on the record.

| do see that Ms. Davis is not on.
It 1ooks |ike she's having a broadband
connection issue. |Is there any issue with
proceedi ng w t hout her?

MR, McHUGH: No, Chairwonman Martin.
At this tinme we have no further questions of
M . Fourni er.

CHAl RWOVAN MARTI N Okay. Just a

m nute. W need to go back on the record
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first. Go back on the record.

M. MHugh.

MR. McHUGH. Thank you, Chairwonan
Martin. At this time | have no further
questions for M. Fournier.

CHAl RWOVAN MARTI N Okay. The
I ssue of the remaining exhibits has not cone
up. Are we -- are those being left just
marked for |I.D. and we'll nove to closings?

MS. CGEl GER:  Chai rwonman Martin.

CHAl RWOVAN MARTI N Yes.

M5. GEIGER | would ask that they
be entered into the record and given the
wei ght that the Conm ssion deems appropriate.

CHAl RWOVAN MARTI N Ckay. M.
McHugh.

MR MHUGH And | object. It's a
witten subm ssion. And when you even | ook
at M. Katz's letter, he calls it
"commentary."” So we have a random conment ary
about sonething that all egedly happened in
the past. | have no ability to determ ne the
voracity of anything in this letter. | think

it's unduly prejudicial, and therefore I
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think it's relevant [sic] and shoul d be
excluded. |If that were the case, | could
have gone out and tried to get all kind of
other folks to file letters as just sone
gratui tous support for ny case. But | think
requi ri ng sonebody to show up and attest to
direct knowl edge of the facts that they're
asserting is required.

CHAl R\MOVAN MARTIN: M. Wesner.

MR WESNER |'Ill just note that
M. Katz is not a party in the case and is
not a witness for either party in the case.
The |l etter and photos that he submtted have
been included in the docket as comments only.
And it is typically the Comm ssion's practice
not to consider coments filed by non-parties
to be a part of the record for a decision in
an adj udi cati ve proceedi ng.

CHAl RAOVAN MARTI N Ckay. On that
basis, | wll exclude them | do note that
the letter itself would not be admtted as
testinony in any case because it has not been
sworn to here today.

Anyt hi ng el se?
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"[ No verbal response]

CHAl RMOVAN MARTI N: Ckay. Then
|l et's hear closings, starting with M.
W esner, if you were going to do a cl osing.

MR WESNER I'Il just briefly,
Madam Chair, note that with the stipulation
of facts that was filed in this docket, as
well as the testinony that you've heard
today, and the legal briefs that will be
filed within the next two weeks, we believe
that the Conm ssion will have a sufficient
record both on facts and on the relevant | aw
to render a decision wth respect to
Consolidated's policy, which is the crux of
this proceeding. And we are optimstic, |
woul d say, and hopeful that that decision can
be i ssued by m d-January, which would fall
within the 180 days prescri bed by federal
| aw, unl ess an extension is possible.

CHAIl RMOVAN MARTI N: Ckay. Thank

you.
M. MHugh.
MR, McHUGH. Thank you, Chairwonan
Martin. In closing, I'll be generally brief.
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But really, | think part of what is at issue
here is the ability of attachers to do
what ever they want on a pol e whenever they

want. And Consolidated has a right to

mai ntain its assets. It has to conply with
the law. There is no dispute here. It has
to be -- I"'msorry. The nmai ntenance of the

assets at issue, the poles, the conduits, has
to be on a non-discrimnatory basis. It has
to satisfy also the requirenents of the

Comm ssion's rules. But in this case, it's
difficult to maintain the assets when you
have a pole that is very limted in what you
can do wth it -- in this case, for the
overhead. So if you think about all of the
poles in the state that you would drive by on
any given day, just using conmbn sense, you
W ill see that there are poles all over the

pl ace. And we have right now, as an exanpl e
from M. Fournier's testinony, we have 2400
applications, which could include up to 200
pol e attachnents per application. And when
you do the math, it becones unwieldy to

necessarily manage the assets unl ess you can
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assure both yourself as the pole owner,
yoursel f, Consolidated, that is, as the party
mai nt ai ning the tel ecom space, that al
attachers are going to have access to these
poles. And that is what M. Fournier was
attenpting to do when the issue came up in
the town of Belnont for the poles at issue.
In the end, Contast found an
alternative. And when you say, well, Contast
coul d have had the opportunity to put its own
pole -- sorry -- its own riser on the pole
and its own conduit on the pole, you're
necessarily taking away potential future
attachers' rights to attach. Contast, |
t hi nk when you | ook at the rules and you | ook
at the statutes, Contast is under no
obligation to share a riser, no obligation to
share its conduit. So | don't think the
evidence stands in the record that sonehow
there are other attachers that could in the
Contast conduit. \Wen you |look at all of the
exhi bits that have been narked, the
correspondence goi ng back and forth, Contast,

| believe, says very clearly that they don't
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want other facilities near their facilities.
They want their own assets. And that's part
of what was at issue here today, or in the
past that led to the hearing of the issues
t oday.

So sone of the other exanples from
M. OBrien are really not applicable. |
don't think there can be really any argunent
t hat sonehow Consol idated can dictate to the
Departnent of Transportation how it designs
its highway jobs or its bridge jobs. So |
don't think they' re even conparable. And
believe the testi nobny shows that the issue
that cane up in the town of Londonderry is
different than what cane up in the town of
Bel nont .

Agai n, going back in time with M.
Fournier's experience, the first hearing
that -- if you | ook at the Conmm ssion's
records, | think this is the first hearing
over such an issue you're going to have. So
| think the fact that M. O Brien feels that
this mght come up in the future doesn't nake

It necessarily so. CLECs have been attaching
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to these poles for decades, and yet this is
the only conplaint that has come up invol ving
a policy as applicable to naintaining these
assets in decades, in terns of at |east sone
conpl ai nt before the hearing [sic]. And |'ve
been doing this a long tinme for the Conpany.
| ve never been involved in such a
proceeding. But | think you can go back to
t he Comm ssion's records and the vari ous
dockets that are even on the web site in the
Virtual File Room and you're never going to
find anything like this. So this is not
sonething that | believe rises to the | eve
of somehow Consol i dated vi ol ated any rul es.
And certainly while the FCC m ght have
i ssued a broad ruling regardi ng pole
attachnents, that has al ways been generally
the rule in New Hampshire, in terns of
favoring pole attachnents. W all know that,
especially wth the pandem c, broadband
access is a significant issue for nenbers --
residents of the state of New Hanpshire, and
yet this is the only conplaint you really

have about all of the access that's required
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and for build-out of attachnents related to
br oadband or whatever type of facilities need
to go out there.

So, you know, in summary, | don't
beli eve that the way M. Fournier
adm ni stered the attachnent process as it
went up in Bel nont, New Hanpshire viol ates
the Conm ssion's rules. And we wll argue in
a brief to that effect.

So I do thank -- Conmm ssioner Bail ey and
Chai rwoman Martin, | thank you for your tine
t oday.

COWM SSI ONER BAI LEY:  Chai r woman
Martin, can | ask M. MHugh a question?

(Connectivity issue)

CHAI RWOVAN MARTI N Can you hear ne
now? Ckay. You can. | was just going to
ask hima question. | apologize. He just
said "in a brief," and that's the first |'ve
heard of a brief. | don't know if that was
your question as well or a different
question. Gay. W'Ill take yours first and
t hen cone back to m ne.

COWM SSI ONER BAI LEY:  Ckay.
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Thanks.

M. MHugh, | think one of the
things | heard you just say, and | want to
understand if | heard it right, is that
Consol i dated doesn't |i ke that Contast gets
to have its own space on the pole and it
doesn't have to share its conduit wth other
providers |i ke Consolidated does. |Is that

what you neant ?

MR MHUGH Well, I"'mnot sure if
| neant it that way, in the sense -- and |
cannot at this tine, and maybe if | have a

mnute to | ook through the exhibit I|ist,
Conmm ssioner Bailey, but | believe there is a
statenent in the record in terns of the

vari ous back and forths between Contast and
Consol idated during this pole attachnent
process where Contast nentioned that they
don't want to share or they don't want to be
in a shared facility. They want their
assets, "segregated" is the wong word. But
basically they want their assets protected
from ot her attachers.

And so ny point was that if Contast
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gets, in this instance in Belnont, to put its
own attachnents on the pole, | don't see any
| egal obligation that requires Contast to
share those assets with other attachers.

That doesn't nean, you know -- versus, for
exanpl e, Consolidated has to provide those
facilities to other attachers. And that was
part of M. Fournier's point, that if this
was a Contast -- | apologize -- if this was
Consolidated's riser and Consolidated's
conduit, it would be sharing those facilities
with other attachers on the pol es.

COW SSI ONER BAI LEY: It woul d have
to share it if asked.

MR MHUGH  Correct.

COW SSI ONER BAI LEY: And Contast
doesn't have to share theirs because it
doesn't fit the definition of "conduit" in
374: 34-a because that has to be owned by a

public utility? |Is that the problen? You're

on mute.

MR MHUGH Sorry. | was
saying -- I'mlooking for the statute. |I'm
al nost there. But it was 374. | apol ogi ze.

91
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COW SSI ONER BAI LEY: 374: 34-a, |

(Pause)

MR MHUGH Right. Conduit --
apol ogi ze. Contast takes the position that
it's deregulated. It doesn't have to share
Its assets if it doesn't want to.

COW SSI ONER BAI LEY: R ght. So
isn't that a | egislative probl enf

MR MHUGH | believe it's --

COWM SSI ONER BAI LEY: Il nmean --

MR MHUGH Ch, sorry. Go ahead.
| apol ogi ze.

COW SSI ONER BAI LEY: The | aw seens
to say they don't have to share theirs, and
the | aw seens to say you have to share yours.

MR MHUGH R ght. Wth everybody
who's going to attach to the poles. So
that's right. And M. Fournier was
attenpting to make sure that as nmany
attachers as possible could attach to those
pol es in Bel nont.

COW SSI ONER BAI LEY: Ckay.

Thanks.
MR MHUGH |I'msorry. Chairwonan
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Martin, I"'mgoing to put nyself on nute, but
| believe you had a question?

CHAl RWOVAN MVARTI N: | did. Can you
hear ne?

MR M HUGH: | can.

CHAI RAMOVAN MARTI N: You nentioned a
brief, and we had not discussed briefs. And
so I"mcurious as to what the thought is
related to briefs.

MR MHUGH There's a secretari al
| etter that has been approved whi ch i ncl uded
a briefing schedule. | believe the first
round of briefs are due next Friday,

Decenber 11th. And | apol ogi ze, off the top
of ny head, but | believe the reply briefs
are due either the week after, the Friday
after that, the 18th | guess, or sonetine
after that. | don't recall. But there is a
procedur al schedul e which was approved by the
secretary letter.

CHAI RWOVAN MARTI N: M. W esner,
can you just go through that for Comm ssioner
Bai |l ey and nysel f?

MR. WESNER Yes, Attorney MHugh
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is correct. The approved procedural schedul e
for this docket provides for the opportunity
to file initial briefs by the 11th and reply
briefs by the 18th.

CHAl RWOVAN MARTI N Okay. And it
sounds |i ke, M. MHugh, you're planning on
doi ng that?

MR MHUGH W are.

CHAI RWOVAN MARTI N Ckay.

Ms. Ceiger.

MS. CElI GER. Yes. Thank you,

Chai rwoman Martin. Gven that the briefs
have been -- a briefing schedul e has been
established for this docket, | wasn't

pl anni ng on nmaki ng any ki nd of cl osing
statenment. But | will just |leave you with a
very brief one, and that is that, as

Conm ssioner Bailey outlined in her
questioning of M. Fournier, the Conm ssion's
rules are very clear about the process and
the criteria by which a pole attachnent

| i cense application are to be deni ed, and

t hat does not include the ability to deny a

pol e attachnent |icense request based on a

94
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conpany policy that is grounded in the
conpany's Wi shes to efficiently manage its

pl ant. Each application has to be decided on
its own nerits, and it has to be decided wth
respect to the conditions of the poles that
the Applicant is seeking to attach to. And
in this case, that did not happen. The poles
in this case, as we've heard directly from
M. Fournier, and in the stipulation, there
is capacity on these poles. In fact, M.
Fournier admtted that with respect to these
poles in Belnont, there are no safety,
reliability or generally applicable

engi neering reasons that would prevent

Contast frominstalling its own risers on

t hese pol es.

And | appreciate, and Contast
appreci ates very nmuch the Conmm ssioners' tine
and attention this norning, and we | ook
forward to the opportunity to submt our
initial brief next Friday. Thank you.

(Pause)
CHAl RAMOVAN MARTIN: Al right. Can

you hear me now? Okay. | apol ogize for
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asking. | am doubl e-nuted sone of the tine.
All right. Wll, thank you,
everyone. Wth that, we will close the
record, other than for the briefs, and take
the matter under advisenment. This hearing is

adj ourned. Have a good weekend.

(Wher eupon the hearing adjourned at 1:44 p.m)
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CERTI FI CATE

|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that I amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|
financially interested in this action.

The foregoing certification of this
transcri pt does not apply to any
reproduction of the sanme by any neans
unl ess under the direct control and/or
direction of the certifying reporter.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi st ered Prof essional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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